© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

N THE SUPREME COURT OF THE UNI TED STATES

- - - - - - - - - - - - - - - =X
BE&K CONSTRUCTI ON COVPANY,
Petitioner
V. : No. 01-518
NATI ONAL LABOR RELATI ONS
BOARD, ET AL.
e

Washi ngton, D.C.
Tuesday, April 16, 2002
The above-entitled matter canme on for oral
argument before the Suprenme Court of the United States at
11: 08 a. m
APPEARANCES:
MAURI CE BASKI N, ESQ , Washington, D.C.; on behalf of the
Petitioner.
LAWRENCE G. WALLACE, ESQ., Deputy Solicitor Ceneral
Departnment of Justice, Washington, D.C.; on behalf

of the Respondents.

1

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

CONTENTS

ORAL ARGUMENT OF
MAURI CE BASKI N, ESQ.

On behalf of the Petitioner
LAWRENCE G. WALLACE, ESQ

On behal f of the Respondents
REBUTTAL ARGUMENT OF
MAURI CE BASKI N, ESQ.

On behal f of the Petitioner

2

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005

PAGE

26

47



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

PROCEDI NGS
(11: 08 a. m)

CHI EF JUSTI CE REHNQUI ST: We'l |l hear argunent
next in No. 01-518, the BE&K Construction Conpany v. the
Nat i onal Labor Rel ati ons Board.

M. Baski n.

ORAL ARGUMENT OF MAURI CE BASKI N
ON BEHALF OF THE PETI TI ONER

MR. BASKIN:. M. Chief Justice, and may it
pl ease the Court:

This case presents an inportant question arising
under the Petition Clause of the First Amendnent.
Petitioner BE&K Construction is asking the Court to hold
that the First Amendnent protects objectively based
| awsuits from bei ng decl ared unl awful by the National
Labor Rel ations Board.

Now, the Court has already held that the First
Amendment does protect |lawsuits from statutory sanction
under both the NLRA and the antitrust |laws so long as the
suits are neritorious, meaning that they are not
obj ectively baseless. 1In the Bill Johnson's case, the
Court said -- and | quote -- it is not unlawful to pursue
a meritorious |lawsuit under the National Labor Relations
Act. In fact, the Court said it twce and specifically

cited the Noerr-Pennington doctrine of the antitrust |aw.
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Then it --

QUESTI ON:  How do you describe the test applied
by the board?

MR. BASKIN. Well, the test by the board is one
whi ch says that the enployer nust be -- nust prevail, nust
be 100 percent prevailing in the lawsuit. As a standard
that's inpossible for any enployer to anticipate in
advance. No -- no enployer can ever be 100 percent sure
of prevailing.

QUESTI ON:  Shoul d there be any other conponent?
| nmean, | think your client [ost basically. So --

MR. BASKIN. Well, the question is what was --

QUESTI ON:  What el se should be part of the test?

MR. BASKIN: The test is what is the -- was
there an objective basis for the litigation. 1It's not a
W n-or-lose test, as the Court said in Professional Rea
Estate -- and I'Il quote again -- it's got to be
obj ectively baseless in the sense that no reasonabl e
litigant could realistically expect success on the nerits.

QUESTION: Well, should the test from
Prof essional Real Estate automatically be carried over to
t he Labor Rel ations Act?

MR. BASKIN: Well, in this case, Your Honor, an
answer i s yes because the Court itself has interacted with

the -- both of the acts. They cross reference with each
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other. Bill Johnson's referred directly to the California
Mot or Transport. Professional Real Estate referred to
Bill Johnson's as if it's one consistent whole. And it

i S.

QUESTION: Well, but I -- | wonder if -- if the
Nati onal Labor Rel ati ons Board doesn't have sone
di scretion to say that the | abor situation is somewhat
different, as they apparently do, fromthe antitrust
Situation.

MR. BASKIN. Well, but the irony here is that
the NLRB has not -- has not interpreted its own statute.
It's not being deferred to here. The NLRB is interpreting
this Court's decision in Bill Johnson's.

QUESTI ON:  Whi ch happened to say precisely what
the NLRB said it said.

MR. BASKIN:  Well, no, Your Honor. In Bill --

QUESTION: If a judgnent goes against the
enpl oyer in the State court, if it goes against him then
he's had his day in court. And then the board may proceed
to adjudicate the unfair practice claim and then the
enpl oyer's suit, having been proved unneritorious, the
board can take that fact into account when it decides the
| abor | aw viol ati on.

MR. BASKIN: Three --

QUESTI ON:  And you' ve been reading three cases

5
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to us, so that seens to be the | anguage that you have. |
-- | read that as saying you |ose. Period. End of the
matter. That's what the board deci des.

Now, | put that so you'll reply to it.

MR. BASKIN. Yes. Three things in the phrasing
that you just said. First, the Court said the board may
proceed, did not say it's an automatic result. Said may
adj udi cate the unfair |abor practice, did not say it's an
automatic result.

And then key phrase, having proved to be
unmeritorious, what does unneritorious nmean? Well, this
Court has consistently said what unneritorious nmeans. It
said so before Bill Johnson's in the Christiansburg case.

QUESTION: M. Baskin, back up a bit.

MR. BASKI N:  Yes.

QUESTION: The -- the Court in that very
par agraph gave a definition of what it neant. So, |
woul dn't | ook outside this docunent for what the Court
meant by with nmerit/w thout nmerit when the -- l[ook at the
sentence in the mddle of that paragraph. It says if the
j udgnment goes agai nst the enployer and the State court.

MR. BASKI N:  Yes.

QUESTI ON:  Judgnent against you. O if his suit
is wthdrawn or is otherw se shown to be w thout nmerit.

Ot herwi se shown to be nmerit. | took that to nean if you
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| ose, it's shown to be without nerit. There may be other
situations in which it's shown to be w thout nerit. So,

it seens to ne the best place to find out what the Court

meant nerit/wi thout nmerit is the very opinion that we're
const r ui ng.

MR. BASKIN. Yes, and if it were the hol ding of
the opinion, it would have greater weight. But this is
not the holding that we're talking -- that we're parsing
out here. This is dicta because the essential --

QUESTION: Well, there are two responses to the
dicta point it seens to ne. The first one is it was
dicta, but it was dicta that preceded a remand in which
this issue in fact would be explored. And the second
response is the -- as | understand it, the board itself
has followed the -- the dicta for -- | forget how nmany
years now, but consistently followed it and Congress has
done not hing about it. So, A, query whether it's dicta,
and B, even if it is, isn't it the kind of dicta that at
this point definitely should be foll owed?

MR. BASKIN:. It is clearly dicta because the
Court stated what was the issue before it, and the sole
i ssue before it in Bill Johnson's is stated at the
begi nni ng of the opinion, whether the NLRB may issue a
cease and desist order to halt the prosecution of a State

court civil suit brought by an enployer to retaliate
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agai nst enpl oyees.

And the hol ding of the case, which analyzes the
First Amendnent at great |ength, says that the right of
access to the courts is too inportant to be an unfair
| abor practice. And it also defines nmeritorious as being
reasonabl e basis, |anguage in the Court's opinion.

QUESTION: | think there's another el enent that
you're ignoring. | thought the board | ooked both at
whether it was a neritless |lawsuit agai nst the unions and
whether it was for a retaliatory purpose.

MR. BASKI N:. Yes.

QUESTION: Isn't that the other el enent?

MR. BASKI N: Yes. Bot h el enents nust be

present.

QUESTION: Okay. And how do we define
retaliatory purpose? What -- what constitutes that --

MR. BASKIN:.  Well, it's --

QUESTION:  -- do you think, in the board's rule?

MR. BASKIN. Yes. It's very -- pretty much the
sane as the inproper notivation purpose test that was in
t he Professional Real Estate case, which also has the two-
part test. You |look at the objective basis first, and
then and only then if there's no objective basis, you | ook
at whether there was a retaliatory notive.

And how that's defined, although the Court did
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not grant cert on that issue, we contested vigorously the
-- the board's finding of retaliatory notivation here --
because in fact the board has made it a rubber stanp.
It's becone automatic if the case relates in any way to
union activity, the board finds that it's retaliatory
noti vati on.

But the first part of the test is an objective
one that the Court has spelled out both in Bill Johnson's
itself and in Professional Real Estate. And to take any
-- to take the board's standard puts enployers in an
i mpossi ble situation. It is unworkable. Going back to
t he question of dicta or not, you have anbi guous | anguage
at best because we have several different references to
meritorious throughout the Bill Johnson's opinion.

QUESTION: May | just ask this, M. Baskin? Do
you think there is a distinction between an ongoi ng case
and a conpl eted case?

MR. BASKIN: It's one nostly as to tim ng and

facts available to the board, and | think that's what the

Court was --

QUESTION: But the -- in your view, the standard
is the sane. |It's not that the board tries to enjoin the
proceedi ng as -- as opposed to later on bringing an unfair

| abor practice after it's over.

MR. BASKI N: The substanti ve standard shoul d be
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t he sane.
QUESTION: It should be, but --
MR. BASKI N.  Shoul d be.
QUESTION: -- do you think that Johnson says
it's the same?
MR. BASKIN. We're all here today because the
| anguage in the tail end of the Bill Johnson's opinion is
anbi guous as to what they intended the standard to be.
QUESTION:  And at least it says there's a
di fferent standard.
MR. BASKIN. As to -- the -- the inpact was --
QUESTION:  And your view is there should be no
di fferent standard.
MR. BASKIN: Correct.
QUESTION: And that's the whole key to the case.
MR. BASKIN: That really is the whole key to the

case.

QUESTI ON: And why not ?

QUESTION: M. Baskin, is your -- is your
argument -- in your opening remarks, you -- you referred
only to the First Anmendnment. |Is -- is it -- is it a
constitutional argunent you're making? To -- to agree

with you here, do | have to agree that if Congress passed
a | aw adopting the English rule on -- on attorney's fees,

t hat woul d be unconstitutional ?
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MR. BASKIN:. No. We are not saying that. W
are not seeking to constitutionally -- we are asking no
nore than that you apply this standard to the two statutes
you've already applied it --

QUESTION:  Which says -- so, it's a statutory
argunent .

MR. BASKIN: No. It is a constitutional and
statutory argunent, which is what the Court itself said in
both of these cases because there's a sanction invol ved.

QUESTION: | don't know what you nean by a -- is
it -- does the Constitution prohibit it or not?

MR. BASKIN: It prohibits a statute from
prohibiting it.

QUESTION: The Constitution prohibits. So, your
answer to nmy question is --

MR. BASKI N: Constitutional and statutory.

QUESTION:  You -- you cannot -- that Congress
coul d not adopt the English rule.

MR. BASKIN: No. The difference -- here's the
i mportant difference.

QUESTION: It would do that by statute.

MR. BASKI N: But is there an -- a decl aration of

unl awf ul ness i nvolved? There are nmany fee-shifting
statutes. We're not taking issue with nmere fee-shifting,

but the National Labor Relations Board is saying that BE&K
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broke the law, and that's what al so happened under the
antitrust laws. They're saying -- they're issuing a cease
and desist order fromfiling so-called nonneritorious
[itigation.

QUESTION: But the fact that it's triple damages
is alittle different than fee-shifting. So, one could
easily say, when you' re exposed to treble damages,
put ati ve damages, yes, that's a punishnent. Here fee-
shifting is the rule in nost countries in the world.

So, what is the nore here? | understand the
nore in antitrust cases, treble danages. Here you say,
well, there's a finding that you have commtted an unfair
| abor practice. What are the consequences in addition to
t hat you have to pay the other side's |egal fees? What
are the adverse consequences --

MR. BASKIN:. First, the nost inportant is the
declaration that you are a |law violator in and of itself.
You have to post a notice for your enployees not only at
this job site but all across the country. You have your
-- your custoners beconme aware of it. The unions
certainly make sure your custoners becone aware of it.
There's the serious danger of debarnent either privately
or by governnmental action.

QUESTI ON:  Explain that. You did say that in

your brief about debarnment, and I didn't -- | can
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under st and when you say soneone -- soneone's reputation is
affected by being | abeled a |l aw violator. But you said
sonet hi ng about -- about the jeopardy of debarnent and |
wasn't clear how that would work.

MR. BASKIN: It's not neant in the | egal sense
and the Governnent -- we're not -- we're not tal king about
whet her the Government has to debar the conpany, but both
private actors and many Governnment contracting officers
take the view they don't want to deal with people who have
been declared to be | aw violators. The goodw |l and
reputation of the conpany is at stake.

QUESTION:  Well, in our |ower case, the --

W sconsin set out to do that on a State basis, didn't it?
|f you violated the Labor Act, the State was not going to
deal with you.

MR. BASKIN: Yes, they did. And then the
Federal Governnment just last -- 2 years ago in the
previ ous adm ni stration, had conme through with a set of
rul es saying that conpani es would be debarred if they were
found to have viol ated | abor | aws.

So, having this -- a declaration of illegality
in place is what nakes this different, Justice Scali a,
froma random fee-shifting statute, and that's why we are
not asking you to do anything other than what you've

al ready done, which is to apply the First Amendnent to two
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statutes which you have determ ned have great commonal ity
over the years, as each one keeps referring back to the
other in this doctrine.

QUESTI ON:  What do you do with the 2 decades
t hat have el apsed -- about 2 decades -- since Justice
White's opinion which has been interpreted by the board
the way the | anguage nost naturally reads? The one thing
is to say when the case first canme out it was anbi guous.
But now we have 2 decades of consistent interpretation of
t hat | anguage by the board.

MR. BASKIN: | regret to say it's a tribute to
the speed of the board' s processes and the process of
getting this case up to this level on this issue because
this case alone has taken 7 years to work its way through

the board. When the litigation was begun in this case, it

was 1987. The Bill Johnson's case was fresh. There was
consi derabl e doubt as exactly -- as to exactly what it
meant. | should note that in the district court opinions

that are part of the appendix, the unions raised Bil
Johnson's and said that it -- they were protected under
it, citing it interchangeably with Professional Real
Estate.

QUESTION: They won over half their cases,
didn't they?

MR. BASKI N: Excuse ne?

14
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QUESTION: Didn't they win -- they won sone 15
out of their 29 cases.

MR. BASKI N: Dependi ng on how you count, they
just barely got over 50 percent.

QUESTION: Did you ask -- tal king about the
hi story of the case, could you tell me how did this case
end up in the Sixth Circuit?

MR. BASKIN:. Well, in fact, by the tinme this
case got to the court of appeals, BE& was no | onger doing
business in California. The gravanmen of its doing
business was in the Sixth Circuit.

QUESTION: | see.

MR. BASKIN. And that's why the decision was
made - -

QUESTION: 1'd like you to address, if | can go

back to the -- what | think was the Chief Justice's

gquestion. Your -- your basic point, | take it, assum ng
with you, as | will, for the nonent that the |anguage is
anmbi guous in Bill Johnson, is that we should treat or the

statute should be interpreted as treating the antitrust
statute and the | abor statute a case brought by a
def endant the sanme way.

And obvi ous differences, which I'd like you to
address, are that, one, there is a history in the | abor

| aw of enpl oyers using cases brought at |aw either to

15

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

break unions or to win disputes. And that was one of the
reasons why the NLRA was passed. That had nothing to do
with the antitrust |laws. There is no such history.

Second, the enployer -- the -- the matter is
commtted to an expert board in the | abor area, which
apparently believes that the way to enforce the | abor |aw,
unlike the antitrust law, is to say the sham exception
exi sts before the case is decided, but once the case is
decided, we're going to keep enployers out of the courts
by saying if they |lose, that's the end of any immunity
that they get. And we will now |l ook to what their notive
was in bringing this lawsuit. W have an expert board.
We have a different history. W have different statutes.

MR. BASKIN: The --

QUESTION:  And now, what is your response?

MR. BASKIN: The irony is that the Court
consi dered those purported differences in the Bill
Johnson's case and rejected them

QUESTION:  All right. Obviously -- look --

MR. BASKIN: No, no. [|'mtalking about the
first part.

QUESTION: | -- but I"'mtrying to stay away from
Bill Johnson because obviously if you're right that the
statute holds it, | nean, |I -- all right. Go ahead.

Sorry. | didn't nmean to interrupt.
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MR. BASKIN:. Well, to ne it's -- the interesting
t hi ng about this case is the Court has itself considered
these very questions that you're raising and you have
answered them and you do not need to revisit themto --
to cone out with the conclusion that the NLRB has either
m sinterpreted the standard or that the standard is
unwor kabl e.

QUESTION: Well, but I -- 1 have -- | have the
same question that | think underlies Justice Breyer's
concern. You would seemto give zero weight to the
board's interest in stopping a purely retaliatory suit.
The board says, now, you have organized this clerical unit
and if -- if you persist in your union activity, we're
going to sue you for the way you' ve been keeping our
books. We're going to sue you for mal practice, blah,
bl ah, bl ah, blah. And so long as there's any basis for
the suit, they can do that in your -- or aml msstating
your Vview?

MR. BASKIN: Well, only in one respect. It has
to have an objective basis. W are not here defending
sham litigation, baseless litigation.

QUESTION:  Well, | suppose there's always abuse
of process if there's -- but if there's sone basis, then
you can use it specifically to retaliate.

MR. BASKI N: More than sone. It nust be
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reasonabl e basis. And yes, yes.

QUESTION:  You can specifically use it to
retaliate.

MR. BASKIN: The Court -- this Court has said
that if there is an objective basis, that neans it's a
meritorious |lawsuit. Then there nmay also be a notivation
of retaliation. Wighty, countervailing considerations.

QUESTION: But -- but we're talking -- we're
talking in -- in the | abor context.

MR. BASKI N:. Yes.

QUESTION:  And you | ose the suit. So, there's
-- you do not -- you're not the prevailing party in the
suit. And you -- you lose on the nmerits. There's nothing
t he board can do about it if you've done it specifically
to retaliate and for no ot her purpose.

MR. BASKIN: If it is a reasonable, nmeritorious
suit, as this Court has defined it, where the right of
access to a court is too inportant to be called an unfair
| abor practice solely on the ground that what is sought in
the court is to enjoin enployees from exercising a
protected right because of the First Amendnent to the
Constitution, the right to petition the courts with a
meritorious |lawsuit.

QUESTION: But the First Anmendment argunent goes

by the boards once the case is over.
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MR. BASKIN: No, Your Honor, because -- for the
sanme reasons that the Court held in Professional Real
Estate. The enployer has the right not to be second
guessed with 20/ 20 hindsight as long as it had a
reasonabl e basis for the suit.

QUESTION:  Yes, but that ignores the fact that
we're not concerned solely with chilling; we're al so
concerned with retaliation. And if we didn't have the
retaliatory character of the |awsuit involved, | would

t hi nk you woul d have a nmuch stronger argunent as you j ust

made it. But the retaliation is there and | don't see how

we can accept your -- in effect, your chilling argunent
wi t hout ignoring the retaliatory character.

MR. BASKIN: Because the enployers are being
chilled and, in effect, the retaliation --

QUESTION: Well, they're being chilled in -- in
engaging in retaliation for the exercise of statutory
rights.

MR. BASKIN. But there's actually |ess
retaliation that's going to take place once the suit is
conpleted. If that were the standard, then the board
shoul d be instructed to intervene sooner to keep the
enpl oyees from having to spend nore noney to defend
t hensel ves.

QUESTION: And the -- the answer to that, it

19
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seens to ne, is set out in the cases. W've got a --
we've got a federalisminterest in letting the State
courts at l|least adjudicate their cases. So, that's the
answer to that objection.

MR. BASKIN: Well, here there's even a nore
conpelling interest. You have two statutes, Federal
statutes, that the enployer was invited to file lawsuits
under .

QUESTION:  AlIl right. Let's go back then to the
-- to the difference between the two Federal statutes.

The prem se of Justice Breyer's question a nonment ago

accepted the anbiguity. |If we are not that indul gent and
if we read Bill Johnson's the way Justice G nsburg read it
-- and | will be candid to say | read it -- number one,

t he ambi guity does not |eap out at us.

And nunber two, I'd like to go back to Justice
G nsburg's question. Even if we assune there was
anbiguity at the beginning, we have had 20 years of board
practice which seens to me to have di ssi pated any
anmbiguity. What's your response to that?

MR. BASKIN:. Well, the ambiguity was in the
opinion that |led the board to take an erroneous view --

QUESTION: That's right | believe, and the board
has nade it very clear how the board is reading it, and

after 20 years, we've got a pretty clearly settled body of
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| aw, haven't we?

MR. BASKIN: Well, a settled body of erroneous
law. And is that what the Court --

QUESTION: And we're interpreting statutes --
the -- the settled body is clear and Congress is
apparently quite agreeable to it.

MR. BASKIN. Well, first, the Court has said you
don't defer -- that -- that you can't read anything into
congressional inaction, particularly when it has taken
this long before the board ruling really was definitive.
And it has taken that |long. The issue has been in doubt
for nost of that 20-year period.

But the -- going beyond that, the -- the
board --

QUESTION: | don't understand that. Wiy do you
say it's been in doubt for nost of the 20-year period?

MR. BASKIN: Because it's been in doubt. Cases
li ke this one have been taking a long tine to wind their
way through the process. At each step, the board said,
well, we think that it -- there -- it was contested, as
t he board said --

QUESTION:  You nean it has been contested
constantly during that --

MR. BASKI N:  Yes.

QUESTION: -- 20 -- 20-year period?
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MR. BASKI N: Absol utely.

QUESTI ON: Has the board ever taken a different
position in the 20-year period?

MR. BASKIN: There have been dissents, but no,
t he board has generally taken a consistent view.

QUESTION:  So, the board's position has been
clear for 20 years.

MR. BASKIN: Yes, but the board --

QUESTION: The board is slow. It may take the
-- the cases may be in wending their way through.

MR. BASKIN: But the board is not entitled to
deference in its interpretation of the U S. Constitution
or of this Court's decision. And that's all that we're
tal ki ng about here is the board's interpretation of the
Constitution and this Court's opinion. [It's not
interpreting the statute.

QUESTION: | think we're not raising -- | think

Justice G nsbhurg' s question and ny question is not so nuch

geared to an issue of deference. W're -- we're trying to
-- to get at the -- what seenms to us the fact that the | aw
has become settled. It may require no deference. It may

have becone settled because an adm nistrative agency was
interpreting what you think was an ambi guous opi ni on of
this Court in the first place. But it seens to have

becone settl ed.
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And there is a good reason, which underlies
ultimately our -- our approach to stare decisis in
statutory cases, for letting settled statutory
under st andi ngs stayed settled unless the |egislative
branch wants to change them And that's the argunent
we're getting at, not deference.

MR. BASKIN: Well, it is -- stare decisis is a
form of deference, and we're tal king about stare decisis
woul d apply to the Court's own opinion. Only this Court
is required to defer to itself about its own opinion.
Your -- and so that's why we are tal ki ng about deference,
| would submt. At least |I interpret your question as
aski ng should you stick with what the board has conme up

with. This Court has not ruled on --

QUESTION: |I'm saying that --

MR. BASKIN: -- on Bill Johnson's since Bil
Johnson' s.

QUESTION: I'msaying that in -- as -- as your

own answers indicate, for 20 years there seens to have
been a -- a settled practice on the part of the board
whi ch at best is not inconsistent with our opinion. Wy
shouldn't we let a settled statutory regine stay settl ed
unl ess the legislative branch wants to change it?

MR. BASKIN: | contest that it's a settled

statutory reginme, that we are dealing with a First
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Amendnment right, and that the board's outconme, which it
has taken this long to reach back to the court, is wong
under the First Amendnment. It has proved to be unworkabl e
and it subjects enployers to the inpossible situation in
future cases and in cases going on right now that they are
expected to have 100 percent certainty of the outcone.

I ndeed, the -- the board could, under this
standard, say that you can win a jury verdict, go -- have
it upheld by the district court, only to be reversed by an
appeal s court, and still be found under this Court's
standard to be nonneritorious and you | ose. You have --
you have violated the | aw.

QUESTION: If there's a retaliatory notive.

MR. BASKIN: If there's a retaliatory notive.
And that's all it takes. There's a retaliatory notive.
You go through all of that based on an attack on your
busi nesses, which is why enployers tend to file these
| awsuits. They don't |like |awers that nuch, don't want
to spend the noney to do it, but they' re under attack.
BE&K was under attack in every conceivable forum

QUESTION: But, | nean, that's a normal problem
isn"t it, with the |abor statutes and nost other statutes.
It forbids retaliatory behavior. O course, you'll have
cases where people make the wong deci sion about it, where

it's hard to predict, and so forth. But that's the
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general situation.

MR. BASKIN:. Well --

QUESTION: We're trying to carve out a -- an
exception where you're honme free fromthat.

MR. BASKIN: Well, no, it's the board that's
carving out an exception fromthe basic First Amendnent
protection that this Court has recogni zed al ready.

QUESTION: M. Baskin, that -- that goes back
every tinme to how you construe this paragraph, and so if
the position that Justice White is making a distinction
here between, on the one hand, an ongoi ng proceeding --
the First Amendnent says you can't stop it. Never m nd
deference to State courts. That's another consideration
that weighs it to the same end, but traditionally under
the First Amendnent, a prior restraint, stop it, has been
what the Court has | ooked at npbst cautiously. Then
Justice White tells us, but it's different once the
adj udi cation is over.

The -- the line between prior restraint and
subsequent puni shment goes all the way through First
Amendnent | earning, and you treat this as, well,
anbi guous, but if it were clear it's that there's any
di fference between stopping an ongoi ng proceedi ng and
| ooking at a situation after it's been adjudi cated?

MR. BASKI N: There -- there can be a difference,
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mainly the difference of having nore facts, having an
outconme in front of the board at that point. And what the
Court wanted to get across -- the issue in front of the
Court in Bill Johnson's was don't interfere with an

ongoing |lawsuit. We don't know how it's going to turn

out .

Al right. Once it turns out, if it's wthout
merit -- meritorious -- I'd just invite the Court to | ook
at each use of the word neritorious in the Bill Johnson's
opinion. You will regrettably find sone inconsistencies

not only internally but with other opinions of this Court
both before Bill Johnson's and after. You have the
opportunity to clarify the law now in a way that is very
strai ghtforward under the Professional Real Estate
| nvestors test.

If there are no other questions, I'd like to
reserve the remainder of ny time for rebuttal.

QUESTION:  Very well, M. Baskin.

M. Wallace, we'll hear from you.

ORAL ARGUMENT OF LAVWRENCE G. WALLACE

ON BEHALF OF THE RESPONDENTS

MR. WALLACE: Thank you, M. Chief Justice, and
may it please the Court:

The board and the courts of appeals have had no

difficulty in reading Bill Johnson's the way | think nost
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peopl e would read this Court's opinion as conprehensively
addressi ng what the board was doing with respect to the
unfair | abor practice under section 8(a)(1l) of the filing
of --

QUESTION: M. Wall ace.

MR. WALLACE: -- retaliatory |lawsuits.

QUESTION: M. Wallace, when | ask you a
question, please stop.

MR. WALLACE: | didn't hear you. |'msorry.

QUESTION:  Well, listen a little nmore closely.

Do you disagree with M. Baskin's contention
that the word nmeritorious is used inconsistently in the
part of Bill Johnson's that we're tal king about?

MR. WALLACE: | do disagree wth that, and --
and no court of appeals that has revi ewed board deci sions
since Bill Johnson's has read it that way. The Court
quite clearly distingui shed between enjoining ongoing
awsuits, which it said could be done only if the |awsuit
was basel ess. Otherw se, the board has to wait until the
| awsuit has been resolved. |If the lawsuit turned out
favorably to the enployer, then it could not be an unfair
| abor practice. But if the lawsuit turned out to be
unneritorious, if the enployer lost, then the board could
consi der whether it was filed for a retaliatory purpose.

QUESTION: It did say that, but of course, that
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was not the situation before the Court. | nean, it -- it
may be the clearest dictumin the world. It may be the
di ctum cl osest to a holding possible, but it is still
dictum The Court did not have before it a case in which
t he enmpl oyer had already brought the suit and had | ost.
Now, you know, it said what woul d happen in that
situation, and you know, | think that's entitled to sone
wei ght. But the issue that your opponent wants to argue
here is whether the Court was wong to say that.

MR. WALLACE: | beg to differ. The Court
specifically noted that some of the clainms of the enployer
had al ready been dism ssed in the State courts, and in
footnote 15, at the end of the -- its opinion, it said the
board, therefore, can use the criteria we --

QUESTI ON: But those cases were not before them
It said what the board can do in those cases that are not
now before us. As | say, it my be a dictumthat is the
very next thing to a holding, but it is not a holding.
Those were not cases that the Court had in front of it.

MR. WALLACE: It -- it was a direction for how
further proceedings in the case should be handl ed.

QUESTI ON:  Exactly, as nany dicta are. As many

dicta are, and we do not always observe those directions

when we -- when we have the opportunity to exam ne the
matter in a -- in a nore i medi ate context.
28
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MR. WALLACE: 1In any event, if | may turn now to
address the question that the Court asked the parties to
address in fornulating the question presented here. CQur
subm ssion in this case is that this Court's holding in
Prof essional Real Estate Investors interpreting the
antitrust laws and the Court's decision in Bill Johnson's,
including this -- these dicta to govern further
proceedings interpreting the National Labor Relations Act,
are entirely conpatible with one another in |ight of the
i nportant differences in the purposes, processes,
remedi es, and practicalities of enforcenent that were

inplicated in the two statutory schenes at issue.

QUESTION: Well, I -- 1 have one particul ar
difference in mind that I'd |like you to comment on. | --
| -- it's -- it seens to nme that what is sought to be done

here is nuch worse as far as the independence of the
courts and the guarantee of access to the courts by -- by
the citizenry is concerned than what was sought to be done
in-- in -- what case -- Professional Real Estate.

And this is the difference. In Professional
Real Estate, it would have been the courts that would have
deci ded the facts which would have i nposed upon the | osing
party attorney's fees. |In this situation, it is going to
be the Labor Board that will decide the factual question

of whether there was a retaliatory notive, and the courts
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will have to defer to that factual finding if there is a

basis in the record, whether the courts agree with it or

not .

| find it quite offensive to think that Article
1l courts are going to be told that certain people who
have cone to themfor relief will pay a penalty for doing

so on the basis of a retaliatory notive found not by

Article 11l courts at all but by the |abor court -- but by
t he Labor Board. In that respect, this case is nuch worse
than -- than what was going on in -- in Professional Real
Est at e.

MR. WALLACE: Well, the board is not
contradi cting anything found by the courts. The question
of retaliatory notive was not at issue in the underlying
litigation, and the board has to wait under this Court's
decision in Bill Johnson's before it addresses the
question of whether there's been an unfair | abor
practice --

QUESTION: They will address it in a proceeding
before the board. They will find an unfair |abor practice

on the basis of their finding of a retaliatory notive.

And I -- | note, by the way, as to, you know,
how -- how nmuch we can trust those -- those findings -- |
had one of ny law clerks | ook up how many -- how many

times the board has inposed this kind of an unfair | abor
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practice penalty for -- for bringing a lawsuit. Since the
Power Systens case in '78, which is when they started this
process, they have 26 decisions ordering the enployer to
pay attorney's fees incurred in defending a lawsuit and 3
decisions in which it -- it ordered a union to do so.
Now, is -- is there sone reason that unions are not using
| awyers as nmuch as conpani es are these days?

MR. WALLACE: Well, the -- the cases agai nst
uni ons are much | ess nunerous to begin with because unions
are less apt to bring lawsuits to interfere with the
ri ghts of enpl oyees under section 7 for concerted
activity. We're talking about a retaliation against
section 7 rights. Usually that's been the subject of
enpl oyer suits, but the board does apply the sane test
when - -

QUESTI ON: There were union lawsuits in this
present case, weren't there? Plenty of them

MR. WALLACE: But those were against the
enpl oyer, and -- and they --

QUESTION:  But suits -- suits against the
enpl oyer can certainly be brought to inpair the -- the
rights of the enpl oyees not to -- not to unionize.

MR. WALLACE: That woul d have to be a showi ng a
viol ation by the union of 8(b)(4), not -- not that the

| awsuit was an 8(a)(1) violation against the concerted
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activities rights of enployees. The enployer would have
to show that the union |lawsuit violated duties that the
uni on owes, and that was resol ved agai nst the enpl oyer on
the nmerits in this case because the -- the subject of the
| awsuits was about working conditions at the site of

enpl oynment, which was a legitinmate union concern.

QUESTI ON:  Never -- never mnd the 26 to 3.
Just -- just tell me why | -- as -- as an Article II
judge, | should not be concerned about leaving it to a

Federal agency to make the factual finding that wll
determ ne whet her somebody wi ||l be punished for bringing a
reasonabl e | awsuit, although one which ultimtely |loses in
Federal courts. Wiy shouldn't | be concerned about that?

MR. WALLACE: Well, this isn't punishment. It's
make-whol e relief under an adm nistrative schene which is
meant to protect enployees in the exercise of their
concerted rights, and it involves no contradiction of any
i ssue that was before the -- the court in the underlying
litigation which did not have occasion to address whet her
the suit was brought for a retaliatory purpose.

QUESTION: M. Wallace, M. Baskin told us that
there are punitive aspects to this that could lead to
debarment he said. So, it's not sinply to provide for
fee-shifting, but that there are heavy consequences.

MR. WALLACE: Well, the -- the case to which the
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Chi ef Justice referred earlier, Wsconsin Departnment of

| ndustrial Relations against Gould, was one in which this
Court held that Wsconsin | aw was preenpted, and W sconsin
could not refuse to make purchases, State purchases, from
conpani es that had been found to have viol ated the

Nati onal Labor Rel ati ons Act because the whol e purpose of
t he remedy schenme under the National Labor Rel ations Act
is renedial and the renedies are [imted, and the idea is
to get | abor disputes behind us, not to have disruptions
of the econony, to keep productivity going, and to keep

t he peopl e enpl oyed.

QUESTION:  Well, is -- is the point of this
col | oquy whether or not this act can be called punitive or
this NLRB doctrine can be called punitive? | -- | had
t hought you said that it is punitive, or am| wong?
Maybe you think nothing -- maybe you think nothing turns
on that.

MR. WALLACE: Well, I -- 1 wouldn't think that
-- that anything would turn on it, but it is not punitive.
The only remedy that's granted is a nmake-whol e renedy that
the costs incurred by the prevailing defendants in a suit
brought for an inproper notive, nanely to coerce those
def endants in the exercise of rights granted them by
Federal statute when suit turned out --

QUESTION: But is there any other effect by

33

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

virtue of the finding of the unfair |abor practice?

MR. WALLACE: Well --

QUESTION: | nean, true in terns of noney, it's
the fees. |Is there any other effect --
QUESTION: -- by virtue of their finding?

MR. WALLACE: Notice is to be posted. The cease
and desist order issues. Those -- those parts of the
remedy were not challenged in this case.

QUESTION: Well, let's just tal k about the nake-
whol e remedy. We held in 1982 that in a private suit for
an unfair |abor practice, which provides for maki ng whol e
the -- the plaintiff for -- for his damages, there was no
authority in the court to award attorney's fees, that
maki ng whol e there did not include attorney's fees. \What
-- and -- and, you know, the |anguage was very cl ear about
the Anmerican rule and what a -- what a change it would be.
Why -- why should it be any different when the unfair
| abor practice is -- is decreed by the board rather than
in a private action?

It doesn't say explicitly that you can get
attorney's fees, just as -- just as the other -- the --
the private action provision didn't say explicitly. It
just said, you know, whatever damages you have. And
damages were not intended to include that. Wy should we

hold any differently in this situation, especially when
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the result is to leave it to the board to deci de whet her
-- whet her sonebody will be punished for bringing a

meritorious but ultimately unsuccessful suit in Federal

court?

MR. WALLACE: Well, board proceedi ngs are mnmuch
| ess burdensone than -- than court proceedings to those
that are issue, and the Court held in Bill Johnson's that

t he board renedy of reconpensing the defendants who
prevailed in this suit for their costs, because the suit
was brought to defeat their section 7 rights, was a
perm ssi bl e renmedy by the board.

QUESTION: We held it or -- or said it. | nean,
that -- that's one of the disputes here, isn't it?

MR. WALLACE: Yes. They held it in the sense of
-- of prescribing that rule for the further proceedings to
be held in that very case on remand fromthe Court's
order.

QUESTION:  We're just going around the dictum
point again. | consider it dictum and -- and the issue
is whether that was a wise thing to say.

MR. WALLACE: Well, when the Court prescribes a
rule of that nature, the United States considers itself
bound by it in its further handling --

QUESTION: Yes. I'm-- I'"mnot criticizing you

for arguing the point, certainly not.
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QUESTION: M. Wallace, | -- do you agree that
under the board's rule here that it does allow the board
to find the unfair |abor practice and inpose the sanctions
on litigation brought by enployers that is not limted to
just shams and abuse of process?

MR. WALLACE: That's --

QUESTION: It does allow the inposition of these
things for an enployer suit that could be considered
objectively reasonable at the time it was brought.

MR. WALLACE: Exactly so. That -- | thought the
Court made it quite clear in Bill Johnson's that as |ong
as the suit was an unneritorious one, in the sense that it
did not prevail, the board could afford the limted renedy
that's avail abl e under the act.

QUESTION:  Well, does that have the necessary

effect of at least chilling some conduct that is protected
by the First Amendnent? | mean, it seens to ne it does.
You have to -- you would have to concede that it does.

MR. WALLACE: But it -- it's a far |ess daunting

situation than what the Court was faced with under the
antitrust laws in the Professional Real Estate Investors
case.

QUESTION: M. Wallace, isn't it correct that
t he scope of chilling is limted to those with a

retaliatory notive?
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MR. WALLACE: Absolutely.

QUESTION: | thought it's where the board
finds --

QUESTION: -- already chilled those cases.

QUESTION: -- to those where the board and not

Federal courts on their own find a retaliatory notive.

MR. WALLACE: But, of course, the board's
findings are subject to judicial review

QUESTION:  For -- so long as there's substanti al
evi dence, which neans -- you know.

MR. WALLACE: Correct.

QUESTION:  All right. So --

QUESTION: In every 8(a)(1l) case, the
retaliatory notive is found by the board. That's part of
the statutory proceeding, isn't it?

MR. WALLACE: That is correct.

QUESTION:  The other parts of this statutory
proceedi ng do not exclude the Federal courts fromtheir
busi ness, do they, which this does by inposing penalties
upon people who cone to the Federal courts?

MR. WALLACE: Well, | think this Court's make it
quite -- this Court's decisions make it quite clear that
under the National Labor Relations Act, it is board rather
than courts that have the responsibility of ruling about

unfair | abor practices.
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QUESTION: We agree with that and the only issue
is whether that statutory provision places within the
board the power to inpose this particular sanction for an
unfair | abor practice, a penalty for bringing a
meritorious |awsuit.

MR. WALLACE: Well, make-whole relief --

QUESTION: Isn't the make-whole relief sinply
that they've said, since ours is a statute which foresees
t aki ng | abor disputes out of the courts and putting them
into the board, since that's why it was passed, we're
going to say a -- a loser in a Federal l|awsuit that
viol ates that basic underlying purpose has to pay
attorney's fees to the winner? Now, is there anything
here other than that?

MR. WALLACE: Not -- not at all. That's -- that
is what is at issue, and the -- the National Labor
Rel ati ons Act authorizes the board, under this Court's
opinion in Bill Johnson's, to afford that kind of a
limted remedy --

QUESTION: Well, isn't what --

QUESTION: |Is the courts' -- is the board's
definition of a unneritorious |awsuit sinply one which --
in which the plaintiff does not get what the plaintiff
wants. It's thrown out of court, so to speak.

MR. WALLACE: That's approximtely it, yes, M.
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Chi ef Justice.

QUESTION:  How -- how would it vary? Wy do you
use the term approxi matel y?

MR. WALLACE: Well, there can -- there can be
cases in which a voluntary dism ssal was taken with
prejudice. Sonetines the question of whether it was an
unnmeritorious suit becones a debatable question. But
ordinarily it's one, as it was in this case, in which the

courts have rul ed against clains that the enpl oyer nade.

QUESTION: Is -- is -- I'msorry. |Is there any
authority? | nean, | thought, as a matter of proposition,
maybe there would be sone authority like a -- an

electricity generating regulator would have said in
certain kinds of lawsuits, you have to have fee-shifting.
The SEC might say in certain kinds of lawsuits, certain
conpani es have to pay attorney's fees. The barbers’
regul ator mght say in certain union -- or certain --
certain instances the barbers have to pay the | egal fees
of sonebody else. |Is -- is there any conparable authority
any other place that you've found?

It -- it doesn't seemto ne an absurd
proposition of law or of constitutional |aw that a
regul ator who's in charge of a particular group of
i ndi vi dual s or businesses says in particular circunstances

there will be fee-shifting. But maybe that's total --

39

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

maybe this is the only case that's ever cone up.

MR. WALLACE: Well, we -- we didn't cone up with
anal ogies in which regul atory agencies do the fee-
shifting. There are certainly many statutes that provide
for fee-shifting. The Fogerty case di scusses a number of
t hem

QUESTI ON: But they have to be very explicit
because it's such an extraordinary thing. That's what our
jurisprudence very clearly says. And here with -- with no
nore explicitness than there was in the case in Sunmt
Vall ey, the -- the agency is assum ng the power to fee-
shift and to make the factual determ nation upon which the
fee-shifting turns. | think that's extraordinary.

MR. WALLACE: Well, there is not a reference to
fee-shifting as such in the National Labor Relations Act,
but Congress did say in section 8(a)(1l) that it shall be
an unfair |abor practice to an enployee to interfere wth,
restrain, or coerce enployees in the exercise of the
concerted activity rights for nutual aid and protection
that are guaranteed in section 7. And this Court in Bil
Johnson's recogni zed that there had been a history of the
use of the courts for that purpose.

QUESTION:. M. Wallace --

QUESTION: In -- in a case like this, if we have

essentially these facts, if the finding of the board was
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is that the purpose of the enployer in bringing the suit
was because the enployer's board of directors nmet and they
say, we are being hurt in the marketplace, public opinion
is agai nst us, we nust bring these suits to protect our
position in the business comunity, | take it that is a
retaliatory notive.

MR. WALLACE: Well, the retaliatory notive would
be -- it would have to be shown that the suit was brought
for the purpose of coercing, discouraging, suppressing,
restraining the enployees in the exercise of their rights.

QUESTION:  Well, but you -- you know what |'m
trying -- trying to get at. The -- the union is doing
these to weaken the enployer and the enpl oyer neets and
says, this is hurting our business, it's hurting us in the
mar ket pl ace. |Is that retaliatory?

MR. WALLACE: Well, the -- the board addresses
that question in light of all the circunmstances of the
case. To the extent that the suit was not baseless in | aw
or fact that the enployer brought --

QUESTI ON: Assunme -- assune that there -- it's
not basel ess.

MR. WALLACE: That weighs in the enployer's
favor. There are other factors that wei gh against the
enployer. In this --

QUESTION: But it can be retaliatory for the
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enpl oyer to protect its business against suits by the
uni on which are brought by the union for the notive of
weakeni ng the enployer. That's retaliatory.

MR. WALLACE: Well, only if the enployer has
brought suits against the union or the enployees. It
certainly can defend agai nst any suit --

QUESTION: No. It's been bringing suits in
order to stop the other suits.

MR. WALLACE: Well --

QUESTION: Let -- let me ask you in a rel ated
vein. Mybe it's an unrelated vein. Can -- could
Congress overrul e Noerr-Penni ngton?

MR. WALLACE: This Court did not indicate in any
way that it could not reexam ne, nodify the rules of
Noerr - Penni ngton or of Professional Real Estate. The
Court --

QUESTION: I n other words, Noerr-Pennington
doesn't have a constitutional underpinning.

MR. WALLACE: It -- it certainly construed the
antitrust laws in |ight of the fact that those | aws focus
nostly on private conduct in the nmarketplace, not on
petitioning for Governnent-inposed restraints, and that
there was a need in construing themnot to -- to allow
i nproper chilling of the bringing of [awsuits or other

forms of petitioning activity.
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And in -- in Professional Real Estate itself,

t he procedural posture focused on the need for summary
judgnment to be avail abl e against a counterclaimfor treble
danmages under the antitrust laws in circunstances in which
the counterclaimnt, after the underlying copyright
infringement suit was found to be objectively reasonabl e,
was saying, but | still need further discovery in order to
ascertain the intent and notives of the original plaintiff
in bringing the copyright infringenent suit because it's
my view that -- that they didn't really expect to prevai
and that they were bringing it for anticonpetitive

pur poses.

And t he danger that the Court was addressing
there was that nmuch of the protective quality of the Noerr
doctrine itself could be underm ned if the original
| awsuit that supposedly is protected could be chilled by
t he prospect of burdensonme discovery and treble damages.

QUESTION: My -- my concern -- ny concern is --
is this, is that the First Amendnent has its own
corrective counterspeech, but what the board has done here
is it's defined retaliatory notive so broadly that it's
taken away that First Amendnent corrective. And that is
itself a distortion of First Amendnent principles which
all owed the unions to bring these suits in the first

pl ace, it seens to ne.
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MR. WALLACE: Well, there -- there is a very
limted remedy avail able here conpared to the prospect
that trebl e danages m ght be awarded on the basis of
rat her unpredi ctable findings about subjective notivation
in bringing the lawsuit. And it -- it -- it's a renedy
that's been applied agai nst a background of what this
Court in Bill Johnson's referred to as a -- a powerfu
tool. Powerful was the word the Court used.

QUESTION: M. Wallace, is retaliatory notive --
is that before us in this case? | nean, it may be that
this Court, by saying that the board -- that there was,
even in this case, insufficient evidence of retaliatory
nmotive, but | didn't think that was the question presented
here.

MR. WALLACE: | agree with you on that point,
Justice G nsburg.

QUESTI ON: Because on that, | was going to ask
you, well, what is it that shows that this was in
retaliation for violation of section 7 rights instead of
being in -- in response to the union's desire sinply to
harass the enployer? | think that there are very serious
guestions about that, but nmy view was of this case that --
t hat wasn't before us.

MR. WALLACE: | -- | agree with you conpletely.

In fact --
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QUESTION: | take it -- | take it the background
of this case is that there was a finding of retaliatory
notive and we have to make our deci sion based upon the way
the board interprets retaliatory notive in cases such as
this.

MR. WALLACE: Well, it's certainly part of the
background of the case, but the Court did limt the grant
of certiorari to whether these two decisions are
conpati ble given the differences between the two acts.

QUESTION:  And we have to defer both to the
board' s determ nation of what constitutes a retaliatory
notive and, even nore so, to the board' s factual
determ nation that retaliatory notive existed. All it
takes is one witness who says it existed, and that would
constitute substantial evidence. And if the board goes
with that witness, the courts have to effectively penalize
t he conpany for seeking resort in the courts.

MR. WALLACE: Well, there is seldomdirect
evi dence of that kind, although occasionally there is
direct evidence of aninmus in the bringing of the suit.

But the board has relied on a nunber of factors, which
we' ve set out on page 47 of our brief, in various -- in
vari ous cases in seeing retaliatory notive. 1In this case
one of the nore persuasive ones was that the |awsuit was

br ought against parties that the plaintiff knew or should
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have known did not participate in the allegedly unlawf ul
conduct. They included as defendants unions that had
not --

QUESTION: That's an issue that was raised by
guestion 3 of the cert petition, and we didn't grant it.

MR. WALLACE: That's correct. That's correct.
The -- the petition --

QUESTI ON: But -- but --

MR. WALLACE: -- was about the conpatibility of
the Court's decision in Professional Real Estate w th what
we had taken to be the Court's clear prescription of the
l[imts on the remedy of the 8(a)(1l) and unfair |abor
practice in the Bill Johnson's case.

QUESTION: M. Wallace, we are concerned with
the Bill Johnson's case, and a question has been raised
about where does the authority to conme -- cone fromfor
this fee-shifting. |1t does appear in the Court's opinion
in Bill Johnson's. |If a violation is found, the board may
order the enployer to reinburse the enpl oyees, whom he has
wrongfully sued, for their attorney's fees. Where did the
Court come up with that fee-shifting? W s that sonething
t hat the board had been doing? Did the Governnent propose
it? But it's right there in the Court's of opinion that
t he proper renedy is fee-shifting.

MR. WALLACE: Precisely so. But the board had
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been doing it regardless of the nmerits of the underlying
awsuit. The board had become so concerned with the use
of the courts for retaliatory litigation that whether the
awsuit was neritorious or not, if it found that it was
brought for the purpose of defeating section 7 rights, it
was awarding fees. And the Court said, no, wait a m nute.
You can't do that and you can't enjoin lawsuits that are
not baseless. The Court was really correcting the board
and reining in that remedy in a way that the board has
conplied wth.

QUESTI ON: Thank you, M. Wall ace.

M . Baskin, you have 4 m nutes remining.

REBUTTAL ARGUMENT OF MAURI CE BASKI N
ON BEHALF OF THE PETI Tl ONER

MR. BASKIN. Thank you, Your Honor. | would
just briefly like to address the question of retaliatory
nmotive, but only as | understood the Justices' questions
to be does it suffice alone so that they -- the board can
rightly ignore the question of the objective basis. And
-- and the reason it does not suffice, anong others, is
per haps | ooking at the 26 decisions Justice Scalia found,
there's only one anong them where there was no finding of
retaliatory notive and there only because it was found
that the action didn't relate in any way to the union

activity.
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QUESTION:  There was only one -- one where what?

MR. BASKIN: \Where there was no finding, where
the board found no retaliatory notive. It found agai nst
t he enpl oyers 25 out of 26 tinmes. Once it found that the
enpl oyer had | ost the lawsuit, automatically according to
the board, no nerit. Even though they had all the best
circunmstances | eading up to the loss, they lost. No
merit.

Then the board proceeds to the retaliatory
notive step supposedly going to protect enployers, and al
they say is does it relate to union activity. Well, if it
rel ates, except for one case where it didn't, boom you
| ose. The enployers | ose.

And what the result of that is, is that no
enpl oyer can go to court if any sort of protected activity
is even arguably involved because even if you convene a
panel of experts, as BE& did in this case, and go as far
as you can to make sure you are not tranpling on any
enpl oyee rights, if you go to court, you will be found to
have violated the | aw unl ess you can say with 100 percent
certainty that you're going to win. And no one can say
t hat .

QUESTION: | didn't know -- as long as you're
finished, | thought the 26 cases were 26 cases in which

t hey awarded attorney's fees.
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MR. BASKIN:. No. 26 cases with attorney's fees
pl us, attorney's fees --

QUESTION:  All right. Now, | thought they
weren't supposed to award attorney's fees or anything
unl ess there was a retaliatory notive.

MR. BASKIN. Yes. The board found retaliatory
noti ve.

QUESTION:  All right. No, but | nean, of course
they did. | nean, how many cases where there where people
all eged retaliatory notive and they found the opposite?

MR. BASKIN: In the 26 cases --

QUESTION:  No. Those are the ones where they
won. How nmany did they lose? | nean, | don't understand
this 26 case business. | thought the 26 cases were the
ones that they awarded it in, and | thought they were only
supposed to award it where it's retaliatory. So, it's
hardly surprising it's retaliatory.

MR. BASKIN: No. As | understood Justice
Scalia, and frankly our own research, is these are 26
cases that reached the board where the board could have
gone either way, and every tine, except for the one, they
found no nerit and retaliatory notive. And they did so
al nost automatically because of their m sreading of a
principle. W say a msreading. But either way, it's a

bad principle.
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QUESTION:  Well, when you say the board could
have gone either way, you don't mean that you know t he
evi dence and that, in fact, on the evidence, the board
coul d have gone either way. You sinply nean that it's a
case in which if the evidence showed there was
retaliation, they could award the fees, and if the
evi dence did not show retaliation, they couldn't award the
fees. Right?

MR. BASKIN: The 26 cases are --

QUESTION:  So, all we know is that in those
cases, they found retaliatory notive. W don't know that
t hey' re wrong.

MR. BASKIN: Yes, that's -- that's what we know.
They found retaliatory nmotive. And the |inmited point that

"' m making here at the end is that this retaliatory notive

idea is no nore -- not enough protection under the NLRA
just as it is not enough protection -- and you've already
found it to be not enough protection -- under the

antitrust laws. And that's why the Professional Real
Estate standard is the correct standard and it's the only
one that protects enployers' rights under the First
Amendnent .

Thank you.

CHI EF JUSTI CE REHNQUI ST: Thank you, M. Baski n.

The case is submtted.
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(Wher eupon, at 12:08 p.m, the case in the

above-entitled matter was submtted.)
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